	Suggested Agreement with Independent
Contractors and Consultants – Bulletin 3000F
	


	Below is a form of agreement that local councils may wish to consider using in entering into agreements with independent contractors and consultants. .Generally, the Independent Contractor Agreement should be used with a person or company that performs consulting services and/or some task that is not ordinarily performed by the local council’s employees. 

Local councils should enter into Independent Contractor Agreements or Consulting Agreements only with independent contractors, not with employees. An independent contractor is generally a person or company that the council hires to accomplish a specific task where the council does not exercise control over the details of the contractor's work or how the task is accomplished. Independent contractors should furnish their own tools and equipment. They are engaged in a distinct occupation or business. An employee, on the other hand, is a person who is employed to perform services in the affairs of another and who, with respect to the physical control of the performance of services, is subject to the other's control or right to control.

Employers that misclassify employees as contract-employees or independent contractors face substantial financial penalties as the result of not withholding income tax, failing to withhold and pay employment taxes, and failing to file the correct reports and returns with the IRS, SSA, and state government agencies. The IRS has stepped up its enforcement efforts concerning misclassification in recent years after realizing that billions of dollars in revenue were being lost.  Employers are also liable for the negligent act of employees, but are generally not liable for the negligence of independent contractors over whom they exercise no control.  Those who employ independent contractors should ensure. 
Federal Taxes

The Internal Revenue Code provides special tax assessments for unintentionally misclassifying an employee as an independent contractor:

· For not withholding federal income tax, the tax assessed is 1.5% of wages paid. This assessment is doubled to 3% if the employer failed to file an information return (Form 1099-MISC, see Appendix page A-213) for the worker with the IRS. 

· For not withholding the employee's share of Social Security and Medicare taxes, the tax assessed is 20% of the employee's share. This assessment is doubled to 40% if the employer failed to file an information return (Form 1099-MISC, see Appendix page A-213) for the worker with the IRS. The employer's share of social security and Medicare taxes must also be paid.

If the employer intentionally misclassifies the worker as an independent contractor even after determining an employer-employee relationship exists (e.g., a Form SS-8 indicating employee status), these special assessments do not apply and the employer is liable for the full amount of federal income tax that should have been withheld and 100% of the employee's and employer's share of Social Security and Medicare taxes. Remember that the employer is also subject to all other penalties that can be assessed for failing to file returns or pay taxes.

The IRS uses several different programs in trying to detect worker misclassifications. The 1099 Matching Program targets those individuals who file only one Form 1099-MISC with their personal tax return. A person receiving payments from only one company may well be an employee rather than an independent contractor. The 20-Factor test is also used.

The IRS 20-Factor Test

The IRS considers the existence of an employer-employee relationship to depend on whether the worker is subject to the will and control of the employer, based on the following factors:

1. Instructions. Employees typically must follow instructions as to when, where, and how to perform the job. 

2. Training. Requiring training supports employee status. 

3. Integration. Integration of the worker's services into the business operations suggests that the hirer directs and controls the worker, and this implies employee status. 

4. Services rendered personally. If services must be rendered personally by a specific worker, the hirer controls the methods used to complete the work, and this implies employee status. 

5. Control of assistants. Control by the hirer over the hiring, supervision, and pay of assistants implies employee status. 

6. Ongoing relationship. A continuing relationship suggests that an employer-employee relationship exists. 

7. Set hours of work. The establishment of set hours by their hirer implies control over the worker, and employee status. 

8. Full time work. A worker who must devote full working time to the hirer is being controlled, and this implies employee status. 

9. Work on hirer's premises. On-premises work indicates employer control (employee status), especially when the work could be done elsewhere. 

10. Order or sequence. Work that must be performed in an order or sequence established by the hirer suggests control (employee status). 

11. Reports to hirer. A requirement that the worker submit regular oral or written reports to the hirer implies control (employee status). 

12. Payment method. Payment by the hour, week, or month generally indicates an employer-employee relationship. Payment by the job or commission indicates independent contractor status. 

13. Payment of expenses. Payment of the worker's business or travel expenses suggests an employer-employee relationship; the hirer is regulating and directing the worker's activities. 

14. Furnishing tools, materials. Provision of tool, materials, and other equipment by the hirer shows an employer-employee relationship. 

15. Significant investment. Independent contractor status is implied if the worker invests in the facilities used for the work. Absence of investment indicates an employer-employee relationship. 

16. Realization of profit or loss. A worker who can realize a profit or suffer a loss as a result of providing services is usually an independent contractor. 

17. Serving more than one firm. A worker who provides services to several unrelated firms at the same time generally is an independent contractor. 

18. Serving the public. A worker whose services are regularly available to the general public is an independent contractor. 

19. Right to discharge. The right of the hirer to discharge the worker at any time is a factor indicating an employer-employee relationship. But an independent contractor may not be fired if his result meets contract specifications. 

20. Right to quit. A worker with the right to terminate the relationship with the hirer at any time without liability is generally an employee. 

The presence or absence of any one of the 20 factors is not determinative or conclusive; rather, the IRS will consider all of the factors affecting the relationship.

State Taxes

There are state penalties, too! The failure to withhold and pay over state income taxes because of worker misclassification will result in back tax assessments and penalties at the state level.

MAKE THAT CALL. Employers that are unsure as to whether a worker is an employee or independent contractor for state unemployment insurance purposes can call their state employment security agency for an answer.

Because state laws may vary, the BSA also suggests that local councils consult their attorneys before entering into any of these types of arrangements.

See also BRIEFCASE #1006, Employment of Retired Professionals.
LINK TO LOCATION OF MOST CURRENT VERSION OF INDEPENDENT CONTRACTOR FORMS
* The Independent Contractor/Consultant must file an IRS Form W-9 and the council must report income using IRS Form 1099.


	


